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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

Chapter 11

)
)
Montreal Maine & Atlantic Railway Ltd., ) Case No. 13-10670
)
)

Debtor.

WHEELING & LAKE ERIE RAILWAY COMPANY’S
MOTION TO ENFORCE CASH COLLATERAL ORDERS

Now comes the Wheeling & Lake Erie Railway Company (“Wheeling”) and requests that

the Court enter an order enforcing the terms of the various cash collateral orders that have been

in effect since the inception of this case, including the most recent and current Sixth Interim

Order Authorizing Debtor to Use Cash Collateral and Granting Adequate Protection, dated

October 11, 2013 (the “Sixth CC Order”) [D.E. # 376]. More specifically, Wheeling asks that

the Court order Robert J. Keach, the chapter 11 trustee (the “Trustee) for Montreal Maine &

Atlantic Railway, Ltd. (the “Debtor”), consistent with the terms of the various cash collateral

orders, to:

A

Pay to Wheeling the proceeds of all accounts receivable generated before October
18, 2013, the date of the closing of the loan facility provided to the Trustee by
Camden National Bank (the “Closing™), including (i) all accounts receivable
generated before August 7, 2013 (the “Petition Date”); and (ii) all accounts
receivable which the Trustee has described as “Canadian” accounts receivable
(the *“Canadian Receivables”).

Provide a complete accounting of all collections of accounts receivable received
by the Debtor and expended by the Debtor as of the date hereof, including (i)
collections and expenditures of the proceeds of such Canadian Receivables; and
(ii) collection and expenditures of proceeds of accounts receivable generated both
before and after the Petition Date.

Provide a complete accounting of all accounts receivable generated by the Debtor
after the Petition Date, and not heretofore collected, which accounts receivable
serve as adequate protection for the Debtor’s use of Wheeling’s cash collateral.

Provide Wheeling with additional adequate protection to the extent that said
accounting requires the same.
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JURISDICTIONAL STATEMENT

1. On August 7, 2013, the Montreal, Maine & Atlantic Railway, Ltd. (the “Debtor’)
filed a voluntary petition for relief under chapter 11 of 11 U.S.C. § 101 et seq. (the “Bankruptcy
Code”). On August 21, 2013, the United States Trustee appointed Robert J. Keach, Esqg. (the
“Trustee™) to serve as Chapter 11 Trustee in the Debtor’s Chapter 11 case (the “Case”) pursuant
to 11 U.S.C. § 1163.

2. The Debtor is a Delaware corporation that has, since January of 2003, operated in
an integrated, shortline freight railroad system with its affiliate, Montreal Maine & Atlantic Co.
(“MMA Canada”). On August 7, 2013, MMA Canada filed for protection from creditors in a
concurrent proceeding under Canada’s Companies’ Creditors Arrangement Act, R.S.C. 1985, c.
C-36, as amended (the “CCAA”").

3. This Court has jurisdiction of this Motion pursuant to 28 U.S.C. 8§ 157 and 1334
as well as the standing order of the United States District Court for the District of Maine (the
“District Court”) dated August 1, 1984, pursuant to which all cases filed in Maine under the
Bankruptcy Code are automatically referred by the District Court to this Court. Venue is proper
pursuant to 28 U.S.C. 8§88 1408 and 1409. The relief requested by the Motion is based upon, inter
alia, 11 U.S.C. 88 105(a), 361, 363, 364. This is a core matter, pursuant to 28 U.S.C.
§ 157(b)(2)(A), (D), (K), and (M).

PROCEDURAL AND FACTUAL BACKGROUND

4, On June 15, 2009, Wheeling provided the Debtor and, inter alia, MMA Canada,
with a $6,000,000 secured line of credit pursuant to the terms of that certain Line of Credit Note
(the “LOC”) and that certain Security Agreement. A copy of the LOC is attached hereto as
Exhibit A. A copy of the Security Agreement is attached hereto as Exhibit B. Wheeling timely
and properly perfected its security interest in the collateral described in the Security Agreement

by filing a UCC-1 Financing Statement with the Secretary of State of Delaware on August 25,
2
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2009 (the “Financing Statement”). A true and accurate copy of the Financing Statement is

attached hereto as Exhibit C.

5. Pursuant to the Security Agreement and to secure the Debtor’s obligations under
the LOC, the Debtor granted Wheeling a first priority security interest in and to the Debtor’s
accounts, accounts receivable, rights to payment (including payment intangibles), inventory, and
the proceeds thereof, including insurance proceeds (collectively, the “Collateral”), whether then
owned by the Debtor or thereafter acquired. Pursuant to the LOC, the Debtor obtained advances
thereunder by submitting borrowing base certificates to Wheeling on the 20™ of each month that
were used to establish the value of eligible accounts receivable and inventory against which
value Wheeling advanced loans to the Debtor.

6. As of the Petition Date, the Debtor had fully drawn down the LOC. As a result,
as of that date, the Debtor was indebted to Wheeling in the principal amount of $6,000,000, plus
interest, fees, costs of collection and other applicable charges.

7. Since the Petition Date, the Court has entered multiple orders permitting the
Debtor, and then the Trustee, to use Wheeling’s cash collateral under specific terms and

conditions (collectively, the “Prior CC Orders”) [see D.E. # 51, 98, 173, 255, and 374].

Currently, that use of cash collateral is governed by the Sixth CC Order.

8. As a general matter, the Prior CC Orders and the Sixth CC Order allowed the
Debtor, and then the Trustee, to use Wheeling’s cash collateral in accordance with budgets
approved by the Court. In exchange, and as and for adequate protection, Wheeling was granted a
“replacement lien” in all accounts receivable generated by the Debtor after the Petition Date, as
well as a superpriority administrative expense claim, to the extent that the replacement lien failed
to provide adequate protection to Wheeling. See, e.g., Sixth CC Order, 11 9 and 10.

9. In or about October of 2013, the Trustee negotiated an agreement with Camden

National Bank (the “Bank™) whereby the Bank would provide the Trustee with post-petition
3
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funding for railroad operations. That agreement was memorialized in the Trustee’s Motion for
Order: (A) Authorizing Debtor to Obtain Post-Petition Financing; and (B) Granting to Camden
National Bank Post-Petition Liens [D.E. # 337]. The Court approved the Bank financing facility
in an order entered on October 9, 2013 [D.E. # 367], and the loan transaction closed on
October 18, 2013. As of that date, pursuant to the Sixth CC Order, the Trustee was obligated to
cease using Wheeling’s cash collateral to fund the operations of the railroad, and to use only
proceeds of the Bank financing facility for such purpose.

10. In recognition of the fact that the Bank would be the Trustee’s post-petition lender
and that Trustee would cease using Wheeling’s cash collateral as of the Closing, the Sixth CC
Order established the following mechanism for the continued adequate protection of Wheeling:

On and after the date of the Closing, and as and for additional adequate

protection, the Trustee shall establish a segregated escrow account (the “Wheeling

AR Escrow”) and shall deposit therein any and all amounts collected by the

Trustee, without deduction, from the payments of accounts receivable that were

created at any time prior to the date of the Closing, including prior to the Petition

Date (the “Pre-Closing A/R”). The Trustee shall remit the proceeds of any and

all Pre-Closing A/R to Wheeling on or before the 5" of each month without

further Court Order. Nothing herein shall prohibit Wheeling from asking for an
order granting relief from stay for purposes of collecting Pre-Closing [sic] AR.

Sixth CC Order, § 5 (emphasis added).

11. Both the Sixth CC Order and the Prior CC Orders provided Wheeling with
replacement liens in accounts, inventory, and proceeds of accounts acquired by the
Debtor on or after the Petition Date in amounts equal to the dollar value of the Debtor’s
and the Trustee’s post-petition use of Wheeling’s cash collateral. See e.g., Sixth CC
Order, 1 9.

12.  The Sixth CC Order also (and consistent with the Prior CC Orders)
imposed certain weekly reporting requirements on the Trustee. Sixth CC Order, | 8;
Fifth Interim Order Authorizing Debtor To Use Cash Collateral and Granting Adequate

Protection (the “Fifth CC Order™) [D.E. # 374], 15. Among other things, and pursuant to
4
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the Sixth CC Order, the Trustee has provided Wheeling with weekly summaries of
accounts receivable collected by the Trustee post-Closing, together with an accounting of
disbursements made to Wheeling pursuant to the terms of the Sixth CC Order

(collectively, the “Wheeling Activity Reports”). See Sixth CC Order, § 5. As an

example, a true and accurate copy of the Wheeling Activity Report through the week

ending January 24, 2014 (the “1/24/14 Wheeling Activity Report”) is attached hereto as

Exhibit D.

13. Notwithstanding the terms of the Sixth CC Order, the Trustee has failed to
escrow and turn over to Wheeling the proceeds of collection of all accounts receivable
generated by the Debtor prior to the Closing. The Trustee has taken the position that
accounts receivable of the Debtor generated prior to the Closing by the provision of
services to Canadian customers — i.e., the so-called Canadian Receivables — do not
constitute Wheeling’s cash collateral, are not, therefore, Pre-Closing A/R (as that term is
defined in the Sixth CC Order), and do not need to be escrowed and then turned over to
Wheeling pursuant to | 5 of the Sixth CC Order.

14. Upon information and belief, as of the date of this Motion, the aggregate
amount of these withheld Canadian Receivables (and other withheld collections of
Wheeling Collateral) are reflected on page 2 of the 1/24/14 Wheeling Activity Report,
which contains a list of “Deposits Not Escrowed per Above” that totals $636,927.96 as of
the end of last week. This amount includes acknowledged Canadian Receivables of
$195,740.82.

15. Notwithstanding the failure of the Trustee to escrow the collections of
Canadian Receivables and potentially other collections of Wheeling collateral, and then
to disburse them to Wheeling, these collected funds are collateral of Wheeling, and the

proceeds thereof constitute Wheeling’s cash collateral. Because these funds are in fact

5
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Pre-Closing A/R, the Trustee is required to pay to Wheeling all of these funds pursuant to
the terms of the Sixth CC Order.

16. The fact that the Canadian Receivables are Wheeling’s Collateral is
established by, inter alia, the documents attached to this Motion as Exhibits A, B, and C,
and the sworn testimony of M. Donald Gardiner, Jr., the Debtor’s Chief Financial
Officer. In a hearing held on January 23, 2014, in connection with Wheeling’s claim to
proceeds of that certain Track Maintenance Agreement with respect to the so-called
Section 45G Tax Credits, Mr. Gardiner testified as follows:

e All accounting work for both the Debtor and MMA Canada were provided
by Mr. Gardner and his staff at the Debtor’s and MMA Canada’s Hermon,
Maine headquarters;

e The Debtor and MMA Canada operate as an integrated railroad line
headquartered in Hermon, Maine;

e All invoices for services rendered by the Debtor and its affiliate railroads,
as an integrated railroad line, were issued exclusively by the Debtor. This
includes invoicing for services rendered in Canada, and invoices for
services to Canadian customers, and/or services rendered by MMA
Canada.

e MMA Canada never issued any invoices for so-called Canadian
Receivables or for any other services;

e All payments received for accounts receivable, regardless of where they
were generated, were payments on account of invoices rendered by the
Debtor from its Hermon, Maine offices®;

e All accounts receivable were booked as assets of the Debtor, regardless of
whether the underlying services were provided by the Debtor or MMA
Canada; and

e When generating and certifying the borrowing base certificates required to
draw on the LOC provided by Wheeling, the Debtor certified that all of its
accounts receivable, including the so-called Canadian Receivables, were

! Mr. Gardner testified that there were year-end allocations of revenue and expenses between the Debtor and

MMA Canada, but this was done only for tax purposes.
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accounts receivable of the Debtor. Wheeling made advances to the Debtor
in reliance on these borrowing base certificates®.

All of this, of course, is completely consistent with the undisputed fact that the Debtor and MMA
Canada operated, in Mr. Gardner’s words, “an integrated, international shortline freight railroad
system.” Affidavit of M. Donald Gardner, Jr. In Support of First Day Pleadings, 1 6 [D.E. # 11]
(emphasis added).

17.  Given the documentary record, Mr. Gardner’s sworn testimony and prior
affidavits, and for the reasons set forth below, it is clear that (a) the so-called Canadian
Receivables are accounts receivable of the Debtor; and (b) that the payment proceeds of the
same are Wheeling’s cash collateral. As such, any post-petition payments received by the
Trustee on account of the Canadian Receivables constitute Wheeling’s Collateral. Moreover, the
proceeds of Canadian Receivables received by the Trustee on or after October 18, 2013, were
required to be held in escrow and then turned over to Wheeling pursuant to { 5 of the Sixth CC
Order, but they were not.

18.  The failure of the Debtor and the Trustee to escrow and turn over to Wheeling the
proceeds of Pre-Closing Canadian Receivables (and other amounts) mandates the requirement
that the Trustee provide a complete accounting of all amounts collected by the Debtor and the
Trustee since the Petition Date, including Canadian Receivables, and the use and disposition of
the same. Accordingly, Wheeling requests that Court order the Trustee to provide Wheeling
with a complete accounting of any and all collections and use of accounts receivable, including

the Canadian Receivables during the period of time between the Petition Date and the date of this

2 It appears that the Trustee has continued this convention in his post-petition weekly reporting. Attached

hereto as Exhibit E is a true and accurate copy of the “MMA Analysis of Borrowing Base Certificates Draft at
1/24/2014,” which was received by Wheeling on January 28, 2014. A review shows that the “Total Gross A/R”
component of the certificate appears to include both U.S. accounts receivable (“MMA Freight” and “MMA Misc”)
as well as Canadian Receivables (“MCC Freight” and “MCC Misc”).

7
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Motion, and hereafter, to ensure that Wheeling is being adequately protected for the same, and
that the Trustee is complying with the Sixth CC Order
ARGUMENT

A. The Canadian Receivables Are Wheeling’s Collateral And Are Governed By the
Terms of the Sixth CC Order.

19.  To date, the only accounts receivable that the Trustee has claimed are not
Wheeling Collateral are the so-called Canadian Receivables. Yet, given the content of the
documents annexed hereto and the sworn testimony of Mr. Gardner (both at hearings and in
various declarations filed by the Court), there can be no doubt but that Wheeling has a valid,
perfected and first priority security interest in all these Canadian Receivables.

20.  As Mr. Gardner testified, the Debtor is the entity that issues invoices for all
services rendered by it and its “integrated system,” including by MMA Canada. This means that
the Canadian Receivables were created as soon as the Debtor issued its invoices for services
rendered to Canadian customers. When these receivables were created, they were accounts
receivable of the Debtor.

21. Further, as Mr. also Gardner testified, the accounts receivable so generated were
booked and recorded as assets of the Debtor. It was only after proceeds of accounts receivable
were collected by the Debtor that the Debtor and its affiliates would make allocations for tax and
other purposes.

22, If there were any doubt but that the so-called Canadian Receivables were actually
accounts receivable of the Debtor, such doubt would be entirely eliminated by the fact that it was
the usual and ordinary practice of the Debtor to certify so-called Canadian Receivables as its
own accounts receivable for the purpose of obtaining draws under the Wheeling LOC (see, e.g.,

Exhibit E). Certainly, if the Canadian Receivables were accounts receivable of the Debtor for
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the purpose of borrowing money from Wheeling, they should also be accounts receivable of the
Debtor for the purpose of paying the money back.

B. Wheeling Is Entitled to Additional Adequate Protection For the Pre-Petition
Canadian Receivables, Any Post Petition Canadian_Receivables, And Any
Other Cash Collateral Utilized By The Debtor and the Trustee Since The
Petition Date.

23.  As was discussed above and as evidenced by the data in 1/24/14 Wheeling
Activity Report, the Trustee has accounted for the receipt of a substantial amount of
money post Closing, $636,927.96, which appears to include the receipt of Canadian
Receivables. However, rather than escrowing such collections and paying them to
Wheeling, the Trustee has, apparently, used such collections in the operations of the
railroad. The foregoing sum of $636,927.96 does not include collections of Canadian
Receivables (or other collections) during the period between the Petition Date and the
Closing, and the use thereof.

24. For the reasons set forth above, collections of all accounts receivable,
including Canadian Receivables, made both before the Closing and after the Closing are
Wheeling’s cash collateral and, to the extent that they have been utilized by the Trustee
and not paid to Wheeling, Wheeling must be provided with adequate protection for that
use pursuant to the terms of the Prior CC Orders.

25.  Assuch, Wheeling respectfully requests that the Court order the Trustee to
provide an accounting of (a) all collections of accounts receivable, including Canadian
Receivables, from the Petition Date through the date hereof; (b) all accounts receivable,
including Canadian Receivables now held by the Trustee, but not heretofore collected;
(c) all disbursements and expenditures of the collections referred to in (a) above,

including the $636,927.96 as disclosed in the 1/24/14 Wheeling Activity Report.
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Wheeling further respectfully requests that the Trustee be ordered to

provide to it adequate protection on account of the collection and use of Canadian

Receivables and any other assets that may constitute Wheeling’s cash collateral since the

Petition Date®.

Order:

CONCLUSION

For the reasons set forth herein, Wheeling respectfully requests that the Court enter an

Requiring the Trustee to pay over the proceeds of all of the accounts receivable —
including Canadian Receivables — collected by the Debtor and/or the Trustee after
the Closing;

Requiring the Trustee to provide a complete accounting of (i) all collections of
accounts receivable, including Canadian Receivables, received during the period
of time between August 7, 2013 and the date hereof; and (b) any disbursement of
these funds, including the disbursement of the $636,927.96 as disclosed on page 2
of the 1/24/14 Wheeling Activity Report;

Requiring the Trustee to provide a complete accounting of all accounts receivable
generated between August 7, 2013 and the date hereof, but not heretofore
collected;

Ordering the Trustee to provide additional adequate protection to Wheeling for
any disbursement of Canadian Receivables or other Wheeling cash collateral to a
party other than Wheeling; and

Granting such other relief as the Court deems just and appropriate.

3

Wheeling reserves the right to request specific forms of adequate protection after analyzing the results of

the proposed accounting.

10
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Dated: January 30, 2014 /s/ David C. Johnson

George J. Marcus
David C. Johnson
Andrew C. Helman

Counsel for Wheeling & Lake Erie Railway
Company

MARCUS, CLEGG & MISTRETTA, P.A.
One Canal Plaza, Suite 600

Portland, ME 04101

207.828.8000

11
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CERTIFICATE OF SERVICE

I, Holly C. Pelkey, hereby certify that | am over eighteen years old and that | caused a
true and correct copy of the above document, proposed Order and Notice of Hearing to be served
upon the parties and at the addresses set forth on the Service List attached hereto either
electronically or via first class mail, postage prepaid, on 30™ day of January, 2014.

[s/ Holly C. Pelkey
Holly C. Pelkey
Legal Assistant

Mailing Information for Case 13-10670

Electronic Mail Notice List

The following is the list of parties who are currently on the list to receive email notice/service
for this case.

« D. Sam Anderson sanderson@bernsteinshur.com,
acummings@bernsteinshur.com;sspizuoco@bernsteinshur.com;astewart@bernsteinshur.
com

e AaronP.Burns aburns@pearcedow.com,
rpearce@pearcedow.com,lsmith@pearcedow.com

e Richard Paul Campbell  rpcampbell@campbell-trial-lawyers.com,
mmichitson@campbell-trial-lawyers.com

e Roger A. Clement, Jr.  rclement@verrilldana.com,
nhull@verrilldana.com;bankr@verrilldana.com

e Daniel C. Cohn dcohn@murthalaw.com, njoyce@murthalaw.com

e Maire Bridin Corcoran Ragozzine mcorcoran@bernsteinshur.com,
sspizuoco@bernsteinshur.com;astewart@bernsteinshur.com;acummings@bernsteinshur.
com; kfox@bernsteinshur.com

o Keith J. Cunningham  kcunningham@pierceatwood.com,
mpottle@pierceatwood.com;rkelley@pierceatwood.com

o Debra A. Dandeneau , arvin.maskin@weil.com

e JoshuaR. Dow jdow@pearcedow.com,
rpearce@pearcedow.com;lsmith@pearcedow.com

e Michael A. Fagone mfagone@bernsteinshur.com,
acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.
com;kquirk@bernsteinshur.com;kfox@bernsteinshur.com

o Daniel R. Felkel dfelkel@troubhheisler.com

e Jeremy R. Fischer jfischer@dwmlaw.com, aprince@dwmlaw.com

e lIsaiah A. Fishman ifishman@krasnowsaunders.com,
ryant@krasnowsaunders.com;cvalente@krasnowsaunders.com

e Peter J. Flowers pjf@meyers-flowers.com

o Christopher Fong christopherfong@paulhastings.com

e Taruna Garg tgarg@murthalaw.com, chall@murthalaw.com;kpatten@murthalaw.com
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Jay S. Geller  jgeller@maine.rr.com

Craig Goldblatt  craig.goldblatt@wilmerhale.com

Frank J. Guadagnino  fguadagnino@clarkhillthorpreed.com

Michael F. Hahn  mhahn@eatonpeabody.com,
clavertu@eatonpeabody.com;dcroizier@eatonpeabody.com;jmiller@eatonpeabody.com
Andrew Helman  ahelman@mcm-law.com, bankruptcy@mcm-law.com

Paul Joseph Hemming  phemming@briggs.com, pkringen@briggs.com

Seth S. Holbrook  holbrook_murphy@msn.com

Nathaniel R. Hull  nhull@verrilldana.com, bankr@verrilldana.com

David C. Johnson  bankruptcy@mcm-law.com, djohnson@mcm-law.com
Jordan M. Kaplan jkaplan@zwerdling.com, mwolly@zwerdling.com
Robert J. Keach  rkeach@bernsteinshur.com,
acummings@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@bernsteinshur.com
Curtis E. Kimball  ckimball@rudman-winchell.com, jphair@rudman-
winchell.com;cderrah@rudmanwinchell.com

Andrew J. Kull  akull@mittelasen.com, ktrogner@mittelasen.com

George W. Kurr  gwkurr@grossminsky.com, tmseymour@grossminsky.com
Alan R. Lepene  Alan.Lepene@ThompsonHine.com,
Cathy.Heldt@ThompsonHine.com

Edward MacColl  emaccoll@thomport.com,
bbowman@thomport.com;jhuot@thomport.com;eakers@thomport.com
Benjamin E. Marcus  bmarcus@dwmlaw.com,
hwhite@dwmlaw.com;dsoucy@dwmlaw.com

George J. Marcus  bankruptcy@mcm-law.com

Patrick C. Maxcy patrick.maxcy@dentons.com

John R McDonald  jmcdonald@briggs.com, mjacobson@briggs.com

Kelly McDonald  kmcdonald@mpmlaw.com, kwillette@mpmlaw.com

James F. Molleur  jim@molleurlaw.com,
all@molleurlaw.com;tanya@molleurlaw.com;jen@molleurlaw.com;barry@molleurlaw.c
om;kati@molleurlaw.com;martine@molleurlaw.com;Jessica@molleurlaw.com
Ronald Stephen Louis Molteni  moltenir@stb.dot.gov

Victoria Morales  Victoria.Morales@maine.gov,
rhotaling@clarkhillthorpreed.com, Toni.Kemmerle@maine.gov,ehocky@clarkhill.com,N
athan.Moulton@maine.gov,Robert.Elder@maine.gov

Dennis L. Morgan  dmorgan@coopercargillchant.com,
hplourde@coopercargillchant.com

Stephen G. Morrell  stephen.g.morrell@usdoj.gov

Kameron W. Murphy  kmurphy@tuethkeeney.com, gcasey@tuethkeeney.com
Office of U.S. Trustee  ustpregion01.po.ecf@usdoj.gov

Richard P. Olson  rolson@perkinsolson.com,
jmoran@perkinsolson.com;lkubiak@perkinsolson.com

Jeffrey T. Piampiano  jpiampiano@dwmlaw.com,
aprince@dwmlaw.com;hwhite@dwmlaw.com

Jennifer H. Pincus  Jennifer.H.Pincus@usdoj.gov

William C. Price  wprice@clarkhill.com, rhotaling@clarkhillthorpreed.com
Joshua Aaron Randlett  jrandlett@rwlb.com, kmorris@rwlb.com

Elizabeth L. Slaby  bslaby@clarkhillthorpreed.com

John Thomas Stemplewicz  john.stemplewicz@usdoj.gov

Deborah L. Thorne deborah.thorne@btlaw.com
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Timothy R. Thornton  pvolk@briggs.com

Mitchell A. Toups matoups@wagttlaw.com, jgordon@wgttlaw.com
Pamela W. Waite  pam.waite@maine.gov

Jason C. Webster  jwebster@thewebsterlawfirm.com,
dgarcia@thewebsterlawfirm.com;hvicknair@thewebsterlawfirm.com

e William H. Welte  wwelte@weltelaw.com

o Elizabeth J. Wyman liz.wyman@maine.gov, liz.wyman@maine.gov

Manual Notice List

The following is the list of parties who are not on the list to receive email notice/service for this
case (who therefore require manual noticing/service). You may wish to use your mouse to select
and copy this list into your word processing program in order to create notices or labels for these
recipients.

Wystan M. Ackerman
Robinson & Cole LLP
280 Trumbull STreet
Hartford, CT 06103

Daniel Aube
308 St-Lambert Street
Sherbrooke, QU J1CON9

Steven J. Boyajian

Robinson & Cole LLP

One Financial Plaza, Suite 1430
Providence, Rl 02903

Allison M. Brown

Diane P. Sullivan

Weil, Gotshal & Manges LLP
301 Carnegie Center, Suite 303
Princeton, NJ 08540

Craig D. Brown

Meyers & Flowers, LLC

3 North Second Street, Suite 300
St. Charles, IL 60174

Luc A. Despins

Paul Hastings, LLP
75 East 55th Street
New York, NY 10022
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Michael R. Enright
Stephen Edward Goldman
Robinson & Cole, LLP
280 Trumbull Street
Hartford, CT 06103

Alan S. Gilbert
233 South Wacker Drive, Suite 7800
Chicago, IL 60606

Marcia L. Goldstein

Arvin Maskin

Victoria Vron

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Eric M. Hocky

Clark Hill Thorp Reed
2005 Market Street
Suite 1000
Philadelphia, PA 19103

Terence M. Hynes
Sidley Austin LLP
1501 K. Street N.W.
Washington, DC 20005

Robert Jackstadt

Tueth, Keeney, Cooper, Mohan & Jackstadt
101 West Vandalia, Suite 210
Edwardsville, IL 62025

Thomas A. Labuda
Matthew E. Linder
Jeffrey C. Steen
Sidley Austin LLP
One South Dearborn
Chicago, IL 60603
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

Inre: )
) Chapter 11
Montreal Maine & Atlantic Railway Ltd., ) Case No. 13-10670
)
Debtor. )

ORDER ON WHEELING & LAKE ERIE RAILWAY COMPANY’S MOTION TO
ENFORCE CASH COLLATERAL ORDERS

Upon consideration of the Wheeling and Lake Eire Railway Company’s Motion to
Enforce Cash Collateral Orders (the “Motion”), a hearing having been held, and the Court
having heard the arguments of counsel, it is hereby ORDERED, ADJUDGED, and DECREED
as follows:

1. Service of the Motion, as described therein, constitutes adequate service and
notice of the Motion upon all parties in interest.

2. The Motion is hereby GRANTED, as follows:

A. The Trustee’ is hereby ordered to escrow and then pay over to Wheeling
all accounts receivable — including Canadian Receivables — generated by the
Debtor and the Trustee before the Closing;

B. The Trustee shall, within seven (7) days of entry of this Order, provide Wheeling
with a complete accounting of (i) all collections of accounts receivable, including
Canadian Receivables, received during the period of time between August 7, 2013
and the date hereof; and (b) any disbursement of those funds, including the
disbursement of any of the $636,927.96 as disclosed on page 2 of the 1/24/14
Wheeling Activity Report; and

C. Following Wheeling’s receipt of the accounting, the Court shall, at the request of
Wheeling, schedule another hearing on the Motion to consider the issue of
additional adequate protection for Wheeling. The parties shall have the right to
file briefings regarding the issue of adequate protection prior to the continued
hearing.

Dated: , 2014

Hon. Louis H. Kornreich
United States Bankruptcy Judge

! Defined terms shall have the same meanings as ascribed to them in the Motion unless otherwise noted

herein.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

Inre: )
) Chapter 11
Montreal Maine & Atlantic Railway Ltd., ) Case No. 13-10670
)
Debtor. )

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on Tuesday, February 18, 2014, at 10:00 a.m.
a hearing will be held at the United States Bankruptcy Court, 202 Harlow Street, Bangor,
Maine, on Motion to Expedite Wheeling & Lake Erie Railway Company’s Motion to
Enforce Cash Collateral Orders (the “Expedited Hearing Motion”).

If any party in interest shall have an objection to the Expedited Motion, such party
shall assert an objection at the hearing. Such objecting party shall also file with the Court
a written statement setting forth the basis for such objection on or before February 13,
2014, and concurrently serve (by facsimile and first class U.S. mail, postage prepaid)
upon counsel for Wheeling & Lake Erie Railway Company, David C. Johnson, Esq.,
MARCUS, CLEGG & MISTRETTA, P.A., One Canal Plaza, Suite 600, Portland, ME
04101-4035, facsimile no. 207-773-3210. Unless an objecting party appears at the
hearing to assert the basis for such objection before the Bankruptcy Court, and timely
files a written statement, such objection shall be deemed to have been waived and
abandoned.

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE,
THE RELIEF REQUESTED IN THE EXPEDITED HEARING MOTION MAY
BE GRANTED BY DEFAULT WITHOUT FURTHER NOTICE OR HEARING.

If the Expedited Hearing Motion is granted at that time, the Court will
immediately thereafter conduct a preliminary hearing to consider, and may grant at that
time Wheeling & Lake Erie Railway Company’s Motion to Enforce Cash Collateral
Orders (the “CC Enforcement Motion”).

If any party in interest shall have an objection to the CC Enforcement Motion,
such party shall assert an objection at the hearing. Such objecting party shall also file
with the Court a written statement setting forth the basis for such objection on or before
February 13, 2014, and concurrently serve (by facsimile and first class U.S. mail,
postage prepaid) upon counsel for Wheeling & Lake Erie Railway Company, David C.
Johnson, Esg., MARCUS, CLEGG & MISTRETTA, P.A., One Canal Plaza, Suite 600,
Portland, ME 04101-4035, facsimile no. 207-773-3210. Unless an objecting party
appears at the hearing to assert the basis for such objection before the Bankruptcy Court,
and timely files a written statement, such objection shall be deemed to have been waived
and abandoned.
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Dated: January 30, 2014 /s/ David C. Johnson
George J. Marcus
David C. Johnson
Andrew C. Helman

Counsel for Wheeling & Lake Erie Railway
Company

MARCUS, CLEGG & MISTRETTA, P.A.
One Canal Plaza, Suite 600

Portland, ME 04101

207.828.8000
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LINEOF CREDITNOTE

$6,000,000.00 Bangor, Maine
June 15, 2009

MONTREAL, MAINE & ATLANTIC CORPORATION, a Delawate cotporation with a
place of business in Hermon, Penobscot County, Maine , and its wholly owned subsidiaries,
MONTREAL, MAINE & ATLANTIC RAILWAY, LTD, a Delaware cotporation with a place of
business in Hetmon, Penobscot County, Maine, MONTREAL, MAINE & ATLANTIC CANADA
CO., 2 Nova Scotia corporation with a place of business in Montreal, Quebec, Canada; and
IMS ACQUISITION CORORATION, 2 Delaware corporation with a place of business in
Hermon, Penobscot County, Maine (hereinafter collectvely called "Maker"), for vahue
recetved, promise to pay on june 15, 2010, unless Wheeling & Lake Frie Railway Company at its
sole optioi extends the time for such payment, in which case the terms of this Note shafi
continue in full force and effect, to the order of WHEELING & LAKF FRIE RATLWAY
COMPANY (heteinafter called "WLE"), at its offices at 10 Fast Fitst Street, Brewster, OH
44613, such sums as WLE muay loan or advance to ot for the benefit of Maker on or after the date
hereof in accordance with the terms hereof, together with Interest on the unpaid principal balance
outstanding from time to time hereon computed from the date of each advance at a fluctuating
rate of interest equal o the prime mte, published in the Money Rates Section of The Wall Street
Joumnal, Eastern Edition on the applicable day in question, plus Two Percent (2.00%), adusting
monthly on the first day of each month. Interest shall be calculated on a per annum basis of 360

The unpaid principal balance hereof shall at no time exceed the sum of Stx Million
Dollars ($6,000,000.00). Interest on this Note is payable in monthly installments of all interest
having then accrued, which shall be due and payable on the 15® day of July, 2009, and on bke date
of each month thereafter during the term hereof and at maturity. If any payment of principal or
interest on this Note shall become due on 2 Saturday, Sunday, or public holiday on which the
WLE is not open for business, such payment shall be made on the next succeeding business day
of the WLE.

Payment of this Note, in whole or in part, may be made at any time or from time to time
before maturity without penalty or premium. Ay paymeat shall be applied first to any accrued
interest, second to the unpaid principal balance, and atty remaining amnount o unpaid late charges

and collection costs.

The unpaid principal balance of this Note at any time shall be the total amount loaned or
advanced by WLE, less the amount of payments or prepayments of principal made hereon by or
for the account of Maket. It is contemplated that by season of prepayments hereon there may be
times when no indebtedness is owing hereundes; but notwithstanding such ocourrences, this Note
shall be in full force and effect as to loans ot advances made pursuant to and under the terms of
this Note subsequent to each occurrence. In the event that the unpaid prindpal amount heteof at
any time, for any teason, exceeds the maximum amount hereinabove specified, Maker covenants
and aggees to pay the excess principal amount forthwith upon demand,; such excess principal
amount shall in all respects be deemed to be included among the loans or advances made
pursuant to the other termns of this Note and shall bear intetest at the rate above stated.

Advances hereunder will be made by WLE pursuant to the terms of the SUMMARY OF
1of4
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PROPOSED TERMS — Revolving Credit Facility dated April 14, 2009 by and between Maker
and WLE. Advances will be based upon a monthly borrowing base certificate (example
attached) prepared and submitted by the 20% of each month. Availability under the Revolving
Credit Facility shall be subject to a borrowing base comprised of: (1) up to 85% against accounts
receivable (excluding, without limitation, (i)accounts receivable remaining unpaid more than 90-
days from invoice date, (if)conira accounts receivable, (iii)affiliated accounts receivable, and
(iv)all receivables from customers that have more than 25% of their account receivables over 90
days from invoice date} and (2) up to 50% against the value of inventory {materials and supplies).
Borrower will prepare a summary of all advances and payments activity for the month on a daily
basis, resulting in the new month end balance outstanding. From the activity report, Maker will

compute the daily interest.

Advances hereunder made by WLE pursuant to the terms set forth above shall be in
accordance with the terms of advance authorizations executed and delivered from time to time
by an officer or agent of Maker. Once each week during the term of the facility, Maker will make
payments or receive advances. Either Maker will request via e-mail on Wednesday an advance to
be completed via a wire on the following Thursday or the Maker will state via e-mail on
Wednesday the amount to be paid by Maker via wire on the following Thursday. All advances and
payments will be in increments of One Hundred Thousand Dollars ($1060,000.00). The interest
amount will be a separate wire for the exact amours.

Maker shall maintain a standard system of accounting, established and administered in
accordance with GAAP consistently followed throughout the periods involved, and will set aside
on its books for each fiscal year, the proper amounts or accruals for depreciation, obsolescence,
amortization, bad debts, current and deferred taxes, prepaid expenses, and for other purposes as
shall be required by GAAP. Maker will deliver or cause to be delivered to the WLE:

(1) As soon as practicable after the end of each fiscal year, and in any event within one
hundred fifty (150) days thereafter, annual consolidated financial statements with an unqualified
opinion, including income staternent, balance sheet, statement of condition of the Maker as of the
end of such year, and statement of cash flow and changes in financial position of the Maker for
such year, setting forth in each case in comparative form the figures for the previous fiscal year,
all in reasonable detail and prepared by an independent certified public accountant, selected by

Maker and safisfactory to the WLE;

{2) Quarterly consolidated financial statements, prepared by management within 30 days
after the end of the first, second and third quarters and within 60 days after the end of the fourth
quarter (inchuding balance sheet, income statement, and cash flow statement); and

(3) Monthly borrowing base certificates, including receivables aging.

Upon reasonable notice Maker shall make its books and records relating o those assets
provided as security for this Note available for inspection by WLE or its authorized
representatives, upon WLE's request. WLE agrees to conduct its inspection in a reasonable
manner 50 as not to be disruptive to Maker's ongoing business.

If this Note is not paid at maturity whether by acceleration or otherwise and is placed in

2aofd
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the hands of an attorney for collection, or suit is filed hereon, or proceedings are had in probate,
bankruptcy, receivership, reorganization, arrangement or other legal proceedings for collection
hereof or enforcement of rights hereunder, Maker and each liable party agree to pay WLE a
reasonable amount as attorney's fees to the extent actually incurred. Maker and each other liable
party are and shall be directly and primarily, jointly and severally, liable for the payment of all
sums due hereunder, and Maker and each other liable party hereby expressly waive demand,
notice of nonpayment, presentment, protest, notice of dishonor, bringing of suit and diligence in
taking any action to coliect any sums owing hereon and in the handling of any security, and
Maker and each other liable party hereby agree to any and all renewals, extensions for any
period, reatrangements and/or partial prepayments hereon and to any release or substitution of
security herefor, in whole or in part, with or without notice, before or after maturity. Maker and
each other ligble party also waive, to the full extent permitted by law, all right to plead any
statute of limitations as a defense to any action hereunder.

The indebtedness evidenced by this Note is secured by certain agreements between
Maker and WLE executed and delivered in accordance with the terms of the SUMMARY

OF PROPOSED TERMS - Revolving Credit Facility dated April 14, 2009 above
referenced.

THE MAKER AND THE WLE AGREE THAT NEITHER OF THEM NOR ANY
ASSIGNEE OR SUCCESSOR SHALL (A) SEEK A JURY TRIAL IN ANY LAWSUIT,
PROCEEDING, COUNTERCLAIM OR ANY OTHER ACTION BASED UPON, OR
ARISING OUT OF, THIS PROMISSORY NOTE, ANY RELATED INSTRUMENTS, OR THE
DEAIINGS OR THE RELATIONSHIP BETWEEN OR AMONG ANY OF THEM, OR (B)
SEEK TO CONSOLIDATE ANY SUCH ACTION WITH ANY OTHER ACTION IN WHICH
A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. THE PROVISIONS OF THIS
PARAGRAPH HAVE BEEN FULLY DISCUSSED BY THE MAKER AND THE WLE,
AND THESE PROVISIONS SHALL BE SUBJECT TO NO EXCEPTIONS. NEITHER THE
MAKER NOR THE WLE HAS AGREED WITH OR REPRESENTED TO THE OTHER
THAT THE PROVISIONS OF THIS PARAGRAPH WILL NOT BE FULLY ENFORCED IN

ALL INSTANCES.

m&M MOW

Hereunto Duly Authorized

Hereuntc Duly Authorized

3o0fa
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MONTREAL, MAINE & ATLANTIC CANADA CO.

WQMQ By///%/ /

Hereunto Duly Authorized

LMS ACQUISITION CORPORATION

@maﬁ% Y =l

( Hereunto Duly Authorized

4ofd
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SECURITY AGREEMENT

AGREEMENT made this 15tk day of June, 2009, by and between MONTREAL,
MAINE & ATLANTIC CORPORATION, a Delaware corporation with a place of business in
Hermon, Penobscot County, Maine, MONTREAL, MAINE & ATLANTIC RAILWAY ,
LTD., a Delaware corporation with a place of business in Hermon, Penobscot County, Maine,
and whose mailing address is 15 Iron Road, Hermon, ME 04401, MONTREAL, MAINE &
ATLANTIC CANADA €O., a Nova Scotia corporation with a place of business in Montreal,
Quebec, Canada, and LMS ACQUISITION CORPORATION, a Delaware corporation with a
Place of business in Hermon, Penobscot County, Maine (hereinafter collectively called "Debtor™)
and WHEELING & LAKE ERTE RATLWAY COMPANY, a Delaware corporation with a
place of business at BreWster, Ohto, and whose mailing address is 10 East First Street, Brewster,
OH 44613 (hereinafter called "Secured Party"),

Section L Security Interest.

A Debtor hereby grants to Secured Party a security interest in the Collateral
described in Section f of this Agreement to secure the payment and performance of the
Obligations defined in this Agreement. This Security Agreement is entered into with respect to
transactions involving business and commercial purposes.

B. This Security Agreement secures the following Obligations:

(1)  all obligations of Debtor to Secured Party evidenced by a Line of Credit
Note of substantially even date in the original principal amount of Six Million Dollars
and No Cents ($6,000,000.00), as the same may be amended or extended (hereinafier
referred to as “the Note™) and all instruments, documents or agreements referenced or
defined therein (such Note and other agreements being hereinafter collectively referred to

as the "Loan Documents™);

(2)  any and all other Labilities of Debtor to Secured Party of every kind and
description, direct or indirect, absolute or contingent, due or to become due, now existing
ot bereafter arising, and whether arising out of or under the Note, Loan Documents
hereunder, or any other evidence of indebtedness of any kind or description,;

(3)  all costs incurred by Secured Party, directly or indireetly, for maintenance
or preservation of the Collateral or to enforce any of Secured Party's rights under this
Agreement or with respect to the Obligations or any of Secured Party's rights or remedies
with respect to Debtor and/or any guarantor or other person Hable for any of the
Obligations, ncluding, without limitation, reasonable attorneys fees and expenses
incurred by attomeys for Secured Party;
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{4)  all obligations under any renewal, replacement, substitution, addition,
modification, or extension of any of the foregoing; and

(5)  any of the foregoing that arises after the filing of a petition by or against
Debtor under the Bankruptcy Code, even if the obligations do not accrue because of the
amtomatic stay under Bankruptcy Code § 362 or otherwise.

"Obligations" include obligations to perform acts and refrain from taking action as well as
obligations to pay money.

C. Any term used in the Maine Uniform Commercial Code (Title 11, Maine Revised
Statutes Annotated) as amended from time to time ("UCC") and not defined in this Agreement
shall have the meaning given fo the teom in the UCC.

D. To the extent Debtor uses proceeds of a loan from Secured Party to purchase
Coliateral, Debtor's repayment of the loan shall apply on a "first-in-first-out" basts so that
payment will be made in the chronological order that Debtor purchased such Collateral.

Section I1. Collateral.

The Collateral of this Security Agreement is the following personal property of Debtor,
wherever located, and inuring to the benefit of or owned by the Debtor now, or arising at any
time In the fisture and wherever located as follows:

Al All Accounts and other rights to payment (including Payment Irtangibles),
whether or not earned by performance, including but not lmited to, payment for property or
services sold, leased, rented, licensed, or assigned. This includes any rights and interests
(including all liens) that Debtor may have by law or agreement against any account debtor or
obligor of Debtor.

B. All Inventory

C. All additions, accessions, substitutions, replacements, products to or for, and all
cash or non-cash proceeds of any of the foregoing, including insurance proceeds.

Section IH.  Debtor's Representations and Warranties.

Debtor represents and warrants as follows:

A. Debtor has rights in or the power to transfer the Collateral, and Debtor has good
and marketable title to the Collateral, free from any adverse claims, liens, security interests,
encumbrances, or restrictions on pledge or transfer, except as created by this Agreement.

B. All information furnished by Debtor to Secured Party concerning the Collateral is,
or will be at the time the same is fumished, accurate and complete in all material respects.
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C. The office where Debtor keeps its records concerning Accounts is Hermon,
Maine. Debtor will not remove any such records from Hermon, Maine, without the written

consent of Secured Party.

D. Ali Collateral is located solely in the State of Maine, and shall not be removed
from that location without the prior consent of Secured Party.

E. Debtor'’s exact legal name, place of residence (if Debtor is an individual), chief
executive office, and state of incorporation or registration (if applicable) are as set forth in the
first paragraph of this Security Agreement.

F. Until the Obligations are satisfied in full, Debtor agrees that it will not merge into
or consolidate with any other enfity or otherwise change Debtor's business structure, or sell all or
substantially all of Debtor's assets, or change the state where Debtor is located, or change
Debtor's nanie, without prior written notice to and consent of Secured Party.

Section IV.  Accounts.

A, So long as Secured Party does not request that the account debtors be notified of
the assignment of Accounts to Secured Party, Debtor shall recetve all amounts due for services
rendered or goods sold and shall make collections of all Accounts, and Debtor shall have full
dominien and control over such proceeds and Aécounts. Debtor will use all reasonable and
diligent effort to collect Accounts when due.

B. At any time before or after default by Debtor hereunder, Debtor, when requested
in writing by Secured Party, shall assign or endorse the Accounts, and all amounts due to Debtor
for services rendered or goods sold, to Secured Party; shall notify account debtors that the
Accounts have been assigned and should be paid to the Secured Party; and shall deliver to
Secured Party, promptly upon receipt, all amounts due for services rendered or goods sold
received by Debtor. Debtor, shall upon request of Secured Party, account for and pay over or
deliver to Secured Party all such sums received from account collections and, pending such
payment or delivery to Secured Party, Debtor will hold all such money and other proceeds in
trust for Secured Party separate and apart from, and without in any manner commingling the
same with, Debtor's funds, and Debtor will not use the same in the conduct of Debtor's business

or for any other purpose.

C. At the time any Account becomes subject to a security interest in favor of Secured
Party, Debtor warrants that such Account shall be valid and undisputed and that there shall be no
setoffs or counterclaims against such Account except for disputes that may arise in the ordinary
course of business have no material effect (financial or otherwise) in the aggregate upon Debtor.

Section V.  Taxes. Assessmuents and Governmental Charges.
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Debtor will pay promptly when due all taxes, assessments and govemmental charges
imposed upon Debtor or Debtor's Collateral, including without limitation, income, excise, sales,

and use taxes.

Section VI.  Prohibition on Other Security Interests or Financing Stafements,

Except as expressly permitted by Secured Party, Debtor will not permit or suffer to exist
any other security interest in or lien upon the Collateral nor any financing statement covering the
Colateral to be on file in any public office except the financing statement in favor of Secured
Party. Debtor will defend the Collateral against all claims and demands of all persons at any time
claiming the same or any interest therein. Secured Party, in the name of Debtor, may contest any
claims made against Debtor wherein an adverse decision would impair Secured Party's security.

Section VII. Revorts, Examinations, Inspections.

A, Debtor will immediately notify the Secured Party of any event causing loss or
depreciation in value of the Collateral, and the amount of such loss or depreciation. Debtor will
upon the request of Secured Party at any reasonable time furnish to Secured Party a report
showing all Accounts and all other information relating to the Accounts as Secured Party may

request.

B. Debtor will provide Secured Party with all such financial reports and data as
required in the Loan Documents, and in addition, Debtor shall deliver such financial reports and
data pertaining to the Collateral as Secured Party may reasonably request from time to time.
Secured Party shall be entitled at its own expense to have andits made of Debtor during business
hours by independent accountants, and to examine, inspect and make extracts from Debtor's

books, electronically stored data, and other records.

C. Debtor and Secured Party may each inspect any Collateral in the other party's
possession, at any time, upon reasonable notice.

Section VIII. Costs and Expenses Paid bv Secured Partv.

A, If Debtor fails to do s0, Secured Party may, at its option, pay for, taxes,
assessments or other charges on the Collateral; may discharpe any security interest in or ien
upon the Collateral. Any such payment made or expense incurred by Secured Party shall be
added to the indebtedness of Debtor to Secured Party, shall be payable on demand, and shall be

an Obligation secured by this Agreement.

B. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable attorneys fees, incurred or paid by Secured Party for any purpose
related to the Collateral or the Obligations, including, without Himitation, expenses for (1)
defending any claims agatnst the Collateral; (2) enforcing any rights of Secured Party under this
Agreement; (3) commencing, defending, intervening in or taking any other action in or with
respect to any litigation or arbitration proceeding, including any bankruptcy, insolvency, or
similar proceeding, relating o the Debtor or the Collateral.
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Section IX.  Financing Statements; Perfection.

A Debtor aathorizes Secured Party to file financing statements, amendments and
continuations in its name at any time and from time to time umtil all Obligations secured hereby
are paid in full, and in addition, Debtor agrees to execute a financing statement pursuant to the
UCC in form satisfactory to Secured Party. Debtor shall pay all costs of filing any and all
finamcing, continuation, or termination statements with respect to the security interest created by

this Agreement.

B. So long as Debtor is not in defauit, Debtor shall have possession of the Collateral,
except as expressly provided otherwise in this Agreement, and except to the extent Secured Party
chooses to perfect its security interest in any Collateral by possession in addition to the filing of a
financing statement. If any Collateral s in the possession of a third party, Debtor shall join with
Secured Party in notifying the third party of Secured Party's security interest and obtaining an
acknowledgment from the third party that it is holding the Collateral for the benefit of Secured

Party.

C. Debtor will cooperate with Secured Party in obtaining control with respect to any
Collateral consisting of Accounts. '

Section X Events of Default.

Debtor shall be in default under this Agreement upon the happening of any of the
following events:

A. Any default by Debtor in the payment or performance of any of the Obligations,
inclading the occurrence of any event of default as defined or set forth in the Loan Documents,
subject to any applicable notice and cure provisions;

B. Debtor’s failure to observe or perform any other covenant or agreement contained
in this Security Agreement;

C. If applicable, any default under the terms of any guaranty held by or in favor of
Secured Party of the indebtedness secured bereby, or under any agreement providing collateral

for any such guaranty;

D. Breach by Debtor of, or the incorrectness of any representation or warranty
contained in this Security Agreement, the Note, Loan Documents, or any of the other Obligations
or any other agreement between Debtor and Secured Party;

E. Debtor shall be involved in financial difficulties as evidenced by:

(1) an attachment made on the Collateral or other assets of Debtor that is not
discharged within thirty (30} days from the making thereof; or
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2} an admission in a written notice by Debtor to Secured Party of Debtor's
inability to pay Debtor's debts generally as they become due; or

(3) the making of an assignment by Debtor for the benefit of creditors; or

4 Debtor consenting to the appointment of a receiver fox all or a substantial
part of Debtor's property; or

{5) Debtor filing a petition in bankruptcy or for reorganization or the adoption
of an arrangement under any federal or state bankruptcy or insolvency law, or the entry of
an order for relief, or the eniry of a cowrt order without the consent of Debtor appointing a
receiver or trustee for all or a substantial part of Debtor's property or for any other judicial
modification or adjustment of the rights of creditors, which order is not vacated, set aside,
or stayed within sixty (60) days of the date of its entry; or Debtor’s insolvency meaning
either that Debtor's Liabilities exceed assets or that Debtor is unable to pay debts as the
same come due;

F. Material uninsured less, theft, substantial damage, destruction or encumbrance of
airy of the Collateral. :

G. The encumbering or hypothecation or sale of any of the issued or authorized to be
issued shares of stock of the Debtor, whether direct or indirect, and however occurring or arising.

H. Debtor or any guarantor of any of the Obligations is convicted of any offense that
could result in the forfeiture of the Collateral, or the Collateral is subject to an order of forfeiture,

I Secured Party receives a report from the Secretary of State of Maine or the
Secretary of State of any other state where Debtor is located or where any Collateral is located
indicating that Secured Party's security interest is not prior to all other security interests or other
interests reflected in the report.

Section XI. Remedies.

A. f any event of default has occurred, the Secured Party may declare all
Obligations secured hereby to be immediately due and payable and may exercise any and alf
rights and remedies available at law or in equity, including those available under the provisions
of the Maine Uniform Commercial Code, and Secured Party shall have the right to pursue ali
such remedies separately, successively, or simultansously. Secured Party may require Debtor to
assemble the Collateral and make it available to Secured Party at a place to be designated by
Secured Party. Debtor shall not be entitled to possess any of the Collateral after default, and
Secured Party may enter upon and into the premises where Collateral may be located and remove
the same. Such repossession shall not affect Secured Party's right to retain all payments made by
Debtor prior thereto. Secured Party's acceptance of any payment subsequent to Debtor's default
shall not affect any rights or obligations hereunder with respect to any subsequent payments or
defaults.
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B. Secured Party shall give such notice of any private or public sale or other
disposition of Collateral as may be required by the UCC. Any requirement of reasonable notice
shall be met, if notice is sent to Debtor or other person entitled thereto at least ten (10) days
before the time of any sale or disposition of the Collateral, or amy act contemplated.

C. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable aftorneys' fees, incurred or paid by the Secured Party in protecting
or enforcing any rights of the Secured Party hereunder, including expenses incurred in taking
possession of the Collateral, storing, and disposing of the same, or collecting the proceeds
thereof.

D. If Secured Party elects to take possession of the Collateral, Secured Party shall
have the right to continue to operate and manage Debtor's business for such perfod of time as
Secured Party deems nécessary in order to attempt to sell all of the Collateral as a going
business.

E. Any proceeds of collection or enforcement or sale or other disposition of
Collateral shall be applied first to expenses and reasonable attorneys' fees incurred by Secured
Party and then to the satisfaction of the Obligations in such order as Secured Party may, in its
sole discretion, determine, and Debtor shall rermain Hable for any deficiency.

F. Afer default, Secured Party may sell, lease, or otherwise dispose of any of the
Collateral in its then present condition and Secured Party has no obligation to clean or repair the
Collateral prior to sale. Secured Party may comply with any applicable state or federal law
requirements in connection with a disposition of the Collateral, Secured Party may sell the
Collateral without giving any warranties as to the Collateral. Secured Party may specifically
disclaim any warranties relating to title, possession, quiet enjoyment and the like. Any
procedures allowed by this paragraph shall not be considered adversely to affect the commercial

reasonableness of any sale of the Collateral.

G. No delay in accelerating the maturity of any Obligation or in taking any other
action with respect to any event of default shall affect the rights of Secured Party later to take
such action, and no waiver as to one event of default shall affect Secured Party's rights as to any

other defanit.

H. Secured Party has no obligation to attempt to satisfy the Obligations by collecting
them from any other person liable for them. Secured Party may release, modify, or waive any
collateral provided by any other person to secure any of the Obligations, all without affecting
Secured Party's rights against Debtor. Debtor waives any rights it may have to require Secured
Party to pursue any third party for any of the obligations.

L Secured Party may exercise any rights or remedies set forth in the Loan
Documents.

Section XII. Miscellaneous Provisions,
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Al This Agreement may be amended only by the written agreement of Secured Party
and Debtor. This Agreement, together with the Loan Documenits, 1s the entire agreement of
Debtor and Secured Party concemning the subject matier hereof. This Agreement restates the
grant of security interests set forth in the Note and the other Loan Documents.

B. Debtor agrees to execute and deliver such additional documents and to do all such
additional acts as Secured Party may reasonably request in order to evidence or perfect or
maintain the priority of the securify interest granted in this Agreement, or to effectuate the rights
of Secured Party under this Agreement.

C. Any notice required by this Agreement shall be deemed to have been sufficiently
given when a record bas been (1) deposited in any Unifed States postal box, with postage prepaid
and properly addressed to the intended recipient, (2) received by telecopy, (3) received through
the internet; or (4) personally delivered.

D. Al rights of Secured Party hereunder shall inure to the benefit of the successors
and assigns of Secured Party and all obligations of Debtor hereunder shali bind all persons who
become bound as a debtor to this Security Agreement. Secured Party does not consent to any
assignment by Debtor except as expressly provided in this Agreement.

E. This Security Agreement and all of the rights, remedies and duties of Secured
Party and Debtor shall be governed by the laws of the State of Maine, except to the extent that
the Maine Uniform Commercial Code provides for the application of the law of the state where
Debtor is located.

F. I any provisions of this Agreement should be found to be void, invalid, or
unenforceable by a court of competent jurisdiction, that finding shall only affect the provisions
found to be void, invalid, or unenforceable, and shail not affect the remaining provisions of this

Agreement.

Section X1 Jurv Trial Waiver.

DEBTOR AND SECURED PARTY AGREE THAT NEITHER OF THEM NOR ANY
ASSIGNEE OR SUCCESSOR SHALL (A) SEEK A JURY TRIAL IN ANY LAWSUTT,
PROCEEDING, COUNTERCLAIM OR ANY OTHER ACTION BASED UPON, OR
ARISING OUT OF, THIS AGREEMENT, ANY RELATED INSTRUMENTS, OR THE
DEALINGS OR THE RELATIONSHIP BETWEEN OR AMONG ANY OF THEM, OR (B)
SEEK TO CONSOLIDATE ANY SUCH ACTION WITH ANY OTHER ACTION IN WHICH
A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. THE PROVISIONS OF THIS
PARAGRAPH HAVE BEEN FULLY DISCUSSED BY DEBTOR AND SECURED PARTY,
AND THESE PROVISIONS SHALL BE SUBJECT TO NO EXCEPTIONS. NEXTHER
DEBTOR NOR SECURED PARTY HAS AGREED WITH OR REPRESENTED TO THE
OTHER THAT THE PROVISIONS OF THIS PARAGRAPH WILL NOT BE FULLY
ENFORCED IN ALL INSTANCES.
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IN WITNESS WHEREOQF, the parties hereto have caused this instrument to be executed under
seal as of the day and year first above written.
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MONTREAL, MAINE & ATLANTIC
CORPORATION

By:

.- Donald Gardner
s & /

Hereurrto Dudy Authorized

MONTREAL, MAINE & ATLANTIC RATLWAY,
LTD.

By:

/% Donald Gardner /
Its (£
Hereunto Duly Authorized

MONTREAL MAINE & ATLANTIC CANADA

Thopllirte | gzt [/

M Donald Gardner
s C#o
Hereunto Duly Authorized

:" - — j 3 ¢ " b
[ d % Hereunto DuIy Authorized

DEBTORS

WHEELING & LAKE ERIE RAILWAY
COMPANY

oY

Its Hereunto Duly Authorized
SECURED PARTY

10
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| JCC FINANCING STATEMENT

) EOLLOW INSTRUCTIONS firont and back) CAREFULLY

A, NAME & PHONE OF CONTACT AT FILER joplional] DEL%W%RE DE}.;%R PMENT OF S e
Tara Neumark 3127665041 .¢.C. FILING SECTION
f_,' SEND Wi : FILED 04:15 PM 08/25/2009
5. SEND ACKNOWLEDGMENT TO: (Name and Address}) INITIAL FILING # 2009 5731773
|_ —] SRV: 090808180
MADLAR
676 . MCCHIGAN AVE., SULTE 2800
I:;;ma.@o IL 60611 _j
1. DEBTOR'S EXAGT FULL LEGAL NAME - nsert oriy ane deblor fiare (1a of 1h) - do rot Abbreviate of combng names
T2, CHOAZATION'S NAME '
MONTREAT:, MAITNE & ATLANTIC RAIIMAY, LID.
OB THDWIDUALS LAST NAME FIRSTNANME MIGDLE NAYE SUEFK
T, MAILING ADDREES oY STATE |POSTALCODE COUNTAY
15 IRON RORD HERMON Mz | 04401 us
[fe TYPE OF OHBANZATION T UAE0ICTIONOF DAGANIZATION
|CORPORATION { DE 1
> ADDITIONAL DEBTOR'S EXACT FULL LEGAL MAME - Insert only onte dehior aame {22 o b} - 83 not abbievials or combios namas
o ORCANZATIONS NANE
OR |3 NDVIDUAL'S LAST NAME FIRST HANE WADOLE HAWE SUFFX
26, MAILING ADDRESS - CITY STATE |POSTAL CODE COUNTAY

i %e. 1YFE OF OAGANIFATION T JURSOICTION OF GRGANIZATION

| ! l

3. SECURED PARTY'S NAKE (or NAME of TOTAL ASSIGNEE of ASSIZNOR §/P) - insen oty ona sesured parly name (32 or &)

3a. ORGAHIZATION'S NAME
WHEELING & LAKE ERIE RALIFRY COMPANY
O 3o, INDIVIDUFAL'S LAST NAME FIRST MHAME }MIDDLE NAME SUFFIX
e MAILING ADDRESS Gty STATE |POSTAL GODE COUNTRY
100 EBAST FIRST STREER BREWSTER OR 44513 U8

4. This FINANCING STATEMENT covers the folliowing collateral:

All of Debtor’s inventory, accounts and payment intangibles (as those terms are
defined in tha Uniform Commercial Code} whether now owned or hereafter acguired
or arising and all procoseds including insurance proceeds thersof.

8. T TTETTETTr TS o Do L2010t 1ecoit] (oF recortzd) &nmREALWm et (&)
! Isgme RERORDS. Allach Addantur ! K i apufizabte] l [ADDITIONAL FEE] Jnntion! ® DA‘J Debtors Dnehzert Dnebtorz

8, OPTIONAL FILER REFERENCEDATA






35 Desc Exhilf§

25:

(@]
o
<
-
~
o
(92
~~
—
o
- O
[OR
=y
m o)
(o]
W -
()
S8
-0
o
(82
= w
o . 54976 - 54976 - 26'SLOTE - - - - T6'GL0°TE vIrE/T0
o« - - - - ZL'690'0T - TL690°0T - - PL/LT/TC
) 15 166'LY - IS TS6' LY - TL'QEZ'TT - SZ'H08%Y - 9 ZERIT PI0Z/OT/T
[ PTYETTT oT£8T'T vUL06'8 9 TOL'YSY v ZOL'ET - - - CO'000TEY ¥T/€0/10
- - - 00'000'6T - 00'000°6T - - - £T/08/Z1
— - - - - SL't - - - - SE'L eT/Lz/Tl
n& €££°0S£'09T - 610599 ¥S 00LEST 9E'6TL'OF 56 S0YE - T ETERE €r/oz/er
o 0T'€LL°L - - OT'ELLL LT'G80'ST - - LT°980°ST - - ET/ET/2T
© 65'758'Z8 9/'5TE'99 - €6'9E5'9T 8T'019'9L 69'5E8'/T - 00°58T'TT - 65680 LE £1/90/ZT
% LLTETZT - GO'86E'E 89°C6L'S TTOrT'S - - 000s0°c - 2T°060°'S £1/62/TT
) £0°5042T - 8T 96T'TT SLOTR 9E'EBY'ST - - 052888 - 98'G65'9 ET/2T/IT
8L'E06'S - 8L'€06'S - Z8'P60L - - o0zov's - Z8'T6T EL/ST/TT
o ET'CYE'TOZ  9T'G9V96 TS9EZ'96 elA A SOPET'LET - ¥ E9R'T 00°805'SE - 1877566 £T/80/TT
N
% ET'ZET'ET 796001 TS'6E0'ET 98'978'007 EE'TET9Z - ESPES LT ZI/TT 2IM
N 86'860'8 - 80°69T'2 06'675 TS¥EL/LTT - - £5'95L'0Z - L6'LL6'26 £T/T0/1T
W_u ST'EEC'ST - PSETET 19801 SETEOER - - 6L'SEFT - 95'955'T8 €T/5Z/0T
[¢D] [ o — e — I [ —
) 1T SSTNGD uejpue) sn §[eI0L 551 JLlTe] A1oyusau] Ugjpeue) sn UIpUI M
M.w pamoJ3sy Jop susodagq uelpeue) 13 sn Bupjeaym 03 spuawiied

ANATOY Suieaym o) Sduenilay 9 1sodaa £1/8T/0T 150d jo Alewiwing
PEOJ[IEY JIUBJIY '@ BUIBLA [ERIIUON





Montreal M@a & ala B i@87P0 Doc 603-1 Filed 01/30/14 Entered 01/30/14 09:25:35 Desc Exhibit

Summary of Post 10/18/13 Deposit & Remittance to Wheeling ActivityA -E Page 17 of 18

Coliateral at 8/7 4,969,208,31
Collateral at 1/24/34 3,184,271.04

Net Inc{Dec) in Collateral fom 8/7 to 1/24/14 {1,784,937.27)

Payments:
Pd W/E 9/13 46,000.00
Inittial Escrow 200,000.00
Wire for Weeks 10/25 & 11/8 200,826.86
Wire for W/E 11/8 137,294.05
Wire for W/E 11/15/13 7,694.82
Wire for W/E 11/22 15,483.36
Wire for W/E 11/29 8,140.12
wire for W/t 12/6 76,610.28
Wire for W/E 12/13/13 15,086.17
Wire for W/E 12/20 40,719.36
Wire for W/E 12/27 7.75
Wire far Irving Settlement 12/30 19,000.00
Wire for W/E 1/3/14 454,702.46
Wire for W/E 1/10/14 21,236.71
Wire for W/E 1/17/14 10,069.72
Wire for W/E 1/24/14 31,075.92

Subitotal 1,283,947.58

Net Decline if all Payments Applied {500,989.69)f

Deposits Not Escrowed per Abowe:

W/E 10/25 15,033.15
W/E11/1 8,098.98
W/E11/8 261,946.23
W/E 11/15 5,903.78
W/E 11/22 22,705.03
W/E 11/29/13 12,191.77
W/E 12/6/13 82,852.69
W/E 12/13/13 7,773.10
W/E 12/20/13 160,350.73
W/E 12/27/13 -
W/E 1/3/14 11,194.24
W/E 1/10/14 47,951.51
W/E 1/24/14 926.75
Total Deposits Not Escrowed 636,927.96
Net Inc{Dec) in Collateral 135,938.27 | Net change in collateral increased by $11,164.35 from prior report due to decrease in the

credit balance for the First Union Railcar account in the MMA Misc AR ledger.
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