
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
_________________________________________ 
       ) 
In re:       ) 
       ) 
Montreal Maine & Atlantic Railway Ltd.,  ) Case No. 13-10670 
       ) 

Debtor.  ) 
_________________________________________  ) 
       ) 
Wheeling & Lake Erie Railway Co.,  ) 
       ) 
    Plaintiff,  ) Adv. No. 13-________ 
       ) 
  v.     ) 
       ) 
Robert J. Keach, in his capacity as Chapter 11 ) 
Trustee of Montreal Maine & Atlantic   ) 
Railway Ltd.; Montreal Maine & Atlantic  ) 
Railway Ltd; LMS Acquisition Corp.;  ) 
Montreal Maine & Atlantic Corp.; Travelers )  
Property Casualty Company of America a/k/a ) 
Travelers Insurance Company,   ) 
       ) 

   Defendants.  ) 
_________________________________________  ) 
 

COMPLAINT FOR DECLARATORY JUDGMENT WITH RESPECT TO THE 
EXTENT AND PRIORITY OF WHEELING & LAKE ERIE RAILWAY COMPANY’S 

SECURITY INTEREST IN PROPERTY OF THE ESTATE 
 

 Now comes the Wheeling & Lake Erie Railway Company (“Wheeling”) and hereby files 

this complaint (the “Complaint”) to determine the extent and priority of its security interests in 

certain property of Defendant Montreal, Maine & Atlantic Railway, Ltd. (the “Debtor”) and that 

of its affiliates, Defendants Montreal, Maine & Atlantic Corp. and LMS Acquisition Corp.   

THE PARTIES 

1. Wheeling is a rail carrier with its principal place of business in Brewster, Ohio.  It 

operates in Ohio, Pennsylvania, West Virginia, and Maryland.  It is one of the largest regional 

railroads in the United States.  
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2. Robert J. Keach is an individual with a principal place of business at 100 Middle 

Street, Portland Maine, who is serving as the chapter 11 trustee in the Debtor’s bankruptcy case 

(the “Trustee”).  

3. The Debtor is a Delaware Corporation, with its principal place of business in 

Hermon, Maine.  

4. LMS Acquisition Corporation (“LMS”) is a Delaware corporation with a place of 

business in Hermon, Maine. 

5. Montreal, Maine & Atlantic Corporation (“MMA Corp.”) is a Delaware 

corporation with a place of business in Hermon, Maine.  MMA Corp is the parent corporation of 

the Debtor and its affiliates, LMS and Montreal, Maine & Atlantic Canada Co. (“MMA 

Canada”). 

6. Travelers Property Casualty Company of America a/k/a Traveler’s Insurance 

Company is an insurance company organized under the laws of the State of Connecticut and has 

its principal place of business at One Tower Square, Hartford, Connecticut. 

JURISDICTION AND VENUE 

7. This Court has jurisdiction over the above-captioned Chapter 11 case and this 

adversary proceeding pursuant to 28 U.S.C. §§ 157(a) and 1334(b), and D. Me. Civ. R. 83.6(a), 

pursuant to which all cases filed in Maine under Title 11 of the United States Code (the “Code”) 

and civil proceedings arising under the Code or arising in or related to cases under the Code are 

referred to bankruptcy judges of this District. 

8. Venue of the above-captioned Chapter 11 case is proper in this Court pursuant to 

28 U.S.C. § 1408(1). 

9. Venue of this adversary proceeding is proper in this Court pursuant to 28 U.S.C. 

§ 1409(a). 
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10. This is a core proceeding.  The Court has jurisdiction to enter final orders and 

judgments in this adversary proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(k) and (O).  The 

statutory and rule predicates for the relief requested herein are 28 U.S.C. 2201, §§ 105(a) and 

506 of the Code. 

11. This case is properly filed as an adversary proceeding, pursuant to Rule 7001(2) 

of the Federal Rules of Bankruptcy Procedure. 

GENERAL ALLEGATIONS 

Wheeling’s Security Interest 

12. On or about June 15, 2009, MMA Corp., the Debtor, MMA Canada, and LMS 

(collectively, “MMA Debtors”) executed and delivered to Wheeling that certain Line of Credit 

Note (the “LOC”) that memorialized the terms of a revolving credit facility in the maximum 

amount of Six Million Dollars ($6,000,000).  A copy of the LOC is attached hereto as Exhibit A.  

13. On or about June 15, 2009, the MMA Debtors executed and delivered to 

Wheeling that certain Security Agreement (the “Security Agreement”), to secure the MMA 

Debtors’ obligations to Wheeling under the LOC.  A copy of the Security Agreement is attached 

hereto as Exhibit B. 

14. On August 25, 2009, Wheeling caused UCC-1 financing statements to be filed 

with the Secretary of State for the State of Delaware, thereby perfecting the grant of security 

contained in the Security Agreement.  Copies of the UCC-1 financing statements are annexed 

hereto as Exhibit C. 

15. Pursuant to the LOC and the Security Agreement, Wheeling loaned and advanced 

the principal amount of Six Million Dollars ($6,000,000) to the MMA Debtors. 

16. Pursuant to the Security Agreement, the MMA Debtors granted Wheeling a 

security interest (the “Security Interest”) in the following property (the “Collateral”): 
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The Collateral of this Security Agreement is the following personal property of 
the Debtor [the MMA Debtors], wherever located, and inuring to the benefit of or 
owned by the Debtor now, or arising at any time in the future and wherever 
located as follows: 
 

A. All Accounts and other rights to payment (including Payment 
Intangibles), whether or not earned by performance, including but 
not limited to, payment for property or services sold, leased, 
rented, licensed, or assigned.  This includes any rights and interests 
(including all liens) that Debtor may have by law or agreement 
against any account debtor or obligor of Debtor. 
 

B. All Inventory[.] 
 

C. All additions, accessions, substitutions, replacements, products to 
or for, and all cash or non-cash proceeds of any of the foregoing, 
including insurance proceeds.  

 
See Exhibit B, § II. 

17. Pursuant to the Security Agreement, “[a]ny term used in the Maine Uniform 

Commercial Code (Title 11, Maine Revised Statutes Annotated) as amended from time to time 

(“UCC”) and not defined in this Agreement shall have the meaning given to the term in the 

UCC.”  See Exhibit B, § I.C. 

18. Because the terms “Account”, “Inventory”, and, inter alia, “Payment Intangibles” 

are not defined in the Security Agreement, they have the meanings set forth in the UCC. 

19. Pursuant to § 9-1102(2) of the UCC, the term “account” is defined, in relevant 

part, as:  

a right to payment of a monetary obligation, whether or not earned by 
performance: (a) For property that has been or is to be sold, leased, licensed, 
assigned or otherwise disposed of; (b) For services rendered or to be rendered; (c) 
For a policy of insurance issued or to be issued; (d) For a secondary obligation 
incurred or to be incurred[.]  

 
20. Pursuant to § 9-1102(48) of the UCC, the term “inventory” means: 

goods, other than farm products, that: (a) Are leased by a person as lessor; (b) Are 
held by a person for sale or lease or to be furnished under a contract of service; (c) 
Are furnished by a person under a contract of service; or (d) Consist of raw 
materials, work in process or materials used or consumed in a business.  
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21. Pursuant to § 9-1102(61) of the UCC, the term “payment intangible” means: “a 

general intangible under which the account debtor’s principal obligation is a monetary 

obligation.” 

The Insolvency Proceedings 

22. Upon information and belief, the Debtor has, since January 2003, operated an 

integrated, international shortline freight railroad system with MMA Canada.  Upon information 

and belief, the Debtor and MMA Canada have fully-integrated business operations and 

accounting, with the Debtor billing and collecting substantially all of the revenues generated by 

the operation of the freight railway system.  

23. On July 6, 2013, in Lac-Megantic, Quebec, there was a derailment of an 

unmanned eastbound train of the Debtor with 72 carloads of crude oil and 5 locomotives (the 

“Derailment”).  The Derailment caused explosions and is presumed to have killed 47 people and 

precipitated lawsuits related to injuries, deaths, and property damage in the United States and 

Canada. 

24. Consequently, on August 7, 2013, (the “Petition Date”), the Debtor filed a 

voluntary petition for relief under Chapter 11 of the Code. 

25. Also on the Petition Date, an affiliate of the Debtor, MMA Canada, filed for 

protection from creditors in a concurrent proceeding (the “Canadian Proceeding”) before the 

Quebec Superior of Justice (Commercial Division) (the “Quebec Court”), under Canada’s 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”). 

26. On August 21, 2013, the United States Trustee appointed the Trustee to serve as 

the Debtor’s trustee in this case pursuant to § 1163 of the Code. 

27. Subsequently, on or about September 11, 2013, the Debtor filed its Schedules and 

Statements, including its Statement of Financial Affairs, purporting to provide a list of the 
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Debtor’s assets and liabilities as of the Petition Date.  [D.E. 216.]  The Schedules filed by the 

Debtor include Schedules A through H, with each Schedule listing separate categories of assets 

and liabilities of the Debtor as of the Petition Date. 

28. On Schedule B, the Debtor listed personal property in which it held an interest as 

of the Petition Date.  A true and exact copy of Schedule B is attached hereto as Exhibit D. 

29. Among the assets listed on Schedule B are items of personal property in which 

Wheeling claims or may claim a perfected security interest because they are Wheeling’s 

Collateral and/or proceeds thereof under the Security Agreement.  This Collateral includes, 

without limitation, a security interest in in assets described in the following paragraph numbers 

of that Schedule: ¶¶ 2, 3, 9, 16, 18, 21, 23, 29, 30, and 35 of Schedule B (collectively, the 

“Schedule B Property”). 

30. On Schedule G, the Debtor listed executory contracts and unexpired leases in 

which it held an interest.  A true and exact copy of Schedule G is attached hereto as Exhibit E. 

31. Upon information and belief, the Debtor may claim a right to payment on account 

of some or all of the contracts or leases listed on Schedule G.  To the extent that the Debtor 

claims, or can claim, a right to payment on account of any contract or lease on Schedule G, 

Wheeling claims a perfected Security Interest therein (the “Schedule G Property”). 

32. Without limiting the generality of the foregoing, among the assets described in 

Schedule B and Schedule G are insurance policies issued by Defendant Travelers Property 

Casualty Company of America a/k/a Travelers Insurance Company and by other insurance 

companies (the “Insurance Policies”).  Wheeling has a valid, perfected and enforceable security 

interest in any rights of the MMA Debtors to payments under the Insurance Policies.   Such 

rights to payment constitute Accounts and/or Payment Intangibles, and are Collateral of 

Wheeling. 
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33. Upon information and belief, there may exist other property of the Debtor or the 

Debtor’s Estate, or of MMA Corp. or LMS that constitutes Collateral of Wheeling which is not 

disclosed on the Schedules or elsewhere.  Wheeling claims a valid, perfected and enforceable 

security interest in any and all of such undisclosed Collateral. 

34. Upon information and belief, the Trustee disputes the validity, extent and/or 

priority of Wheeling’s Security Interest in certain of the property listed in Schedule B and 

Schedule G, in the Insurance Policies, and in other property not disclosed in such Schedules.  As 

such, there exists an actual controversy with respect to the validity, extent and/or priority of 

Wheeling’s Security Interest in its Collateral, and this Court has authority to resolve such 

disputes and to enter its declaratory judgment with respect thereto.  28 U.S.C. § 2201(a). 

WHEREFORE, Wheeling respectfully requests that this Court: 

A. Enter its declaratory judgment determining and holding that (i) Wheeling holds a 

valid, perfected and/or enforceable security interest in so much of the Schedule B 

Property and Schedule G Property, the Insurance Policies, and other property to 

be identified in this Case as constitute Wheeling’s Collateral pursuant to the 

Security Agreement and/or proceeds thereof, and (ii) determining the priority of 

Wheeling’s Security Interest in such property;  

B. Preliminarily and permanently enjoin the Debtor and all other parties to this 

Adversary Proceeding, and any person acting in concert or participation with any 

such party, from undertaking any action, or omitting to take any action, that 

impairs the validity, enforceability and/or priority of Wheeling’s Security Interest 

in any Collateral or the value of such Collateral;  

C. Award Wheeling its costs, interest, and attorneys fees, as provided in the LOC 

and the Security Agreement; and  
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D. Grant such other and further relief as the Court deems just and proper. 

 
 
Dated:  October 7, 2013   /s/ George J. Marcus      

George J. Marcus 
David C. Johnson 
Andrew C. Helman 
 
Counsel for Wheeling & Lake Erie Railway 
Company 

 
MARCUS, CLEGG & MISTRETTA, P.A. 
One Canal Plaza, Suite 600 
Portland, ME  04101 
207.828.8000 
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